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U.S. Border Patrol’s Interior Enforcement Operations

Proliferating Abuses

U.S. Customs and Border Protection (“CBP”) is the largest federal law enforcement agency in the nation
with a FY 2014 budget of $12.9 billion.' U.S. taxpayers now spend over $18 billion on immigration
enforcement agencies—more than on all other federal law enforcement combined.” The Border Patrol has
doubled in size over the past decade and today, with border crossings still near 40-year lows and crossing-
related deaths at historic highs," there are over 21,000 Border Patrol agents nationwide.” As the agency
has grown, so too has the incidence of civil rights violations perpetrated by agents.”

The Border Patrol employs a “three-tiered” border enforcement strategy. The first tier consists of
enforcement at and between Ports of Entry along the border. Second tier enforcement consists of line
watch and “roving patrol” operations. Third tier enforcement consists of permanent and tactical interior
checkpoints. The ACLU is increasingly documenting Border Patrol abuses occurring in the context of
second and third tier enforcement, far into the interior of the country, raising serious questions about the
legality of Border Patrol interior operations and their impacts on local communities.

For example, an ACLU investigation of roving patrol stops in New York found the vast majority of
roving patrol stops occurred far from the border, with only 1% resulting in initiation of removal
proceedings; many involved clear violations of agency guidelines, including improper reliance on race
and hundreds of arrests of lawfully present individuals." Last year, CBP settled an ACLU lawsuit arising
out of unlawful roving patrol stops on the Olympic Peninsula, in which the agency agreed to retrain
agents on the Fourth Amendment and provide stop data to the ACLU."" Border residents describe being
pulled over by Border Patrol without justification many miles from the border,”" or being detained,
interrogated and searched at checkpoints they must pass through daily to go to work, run errands, or take
children to school.™ Some agents abandon any pretext of immigration enforcement, conducting
generalized criminal investigations, which the Supreme Court has declared unconstitutional.* Others rely
on false alerts by service canines to establish probable cause for invasive searches.” Additionally, Border
Patrol agents collude with local law enforcement officials, including in states like Arizona where anti-
immigrant laws have led to widespread racial profiling." Finally, the ACLU has documented examples of
agents entering onto private lands, destroying fences, livestock, and other private property and refusing to
compensate landowners. ™

Exacerbated by the near total absence of effective internal and external agency oversight and
accountability mechanisms, many of these problems stem from CBP’s outdated and ill-defined legal
authority.



The “100 Mile Zone”

In1946, revisions to the Immigration and Nationality Act (INA) granted extra-constitutional authority to
CBP (then INS) to search any vehicle for “aliens” within a “reasonable distance” of any external
boundary of the U.S.*" That distance was later defined in federal regulations —with no public comment
or debate—as 100 miles.” That area now encompasses roughly two-thirds of the U.S. population, nine of
the ten largest cities, and the entirety of ten states. At the time those regulations were issued, the Border
Patrol was comprised of fewer than 1,100 agents; today, there are over 21,000. The INA also gives CBP
authority to enter private lands within 25 miles of the border for purposes of preventing unlawful
entries.”

The Supreme Court has since recognized the 100 miles regulation as a geographical limitation on the
operational authority of CBP agents: “The only formal limitation on that discretion [to stop vehicles]
appears to be the administrative regulation defining the term ‘reasonable distance’...to mean within 100
air miles from the border.”™" Nonetheless, while federal courts have expressed both skepticism and
unease with Border Patrol operations extending 100 miles into the interior,™" the Fifth and Tenth Circuit
Courts of Appeals have disregarded Supreme Court guidance and the federal regulations entirely,
repeatedly holding that Border Patrol does have authority to conduct vehicle stops more than 100 miles
from the border.™

Federal court decisions are also inconsistent with regard to the appropriate scope of interior Border Patrol
stops, both within and outside of the 100 mile zone. In the Ninth Circuit, for example, district courts have
held that Border Patrol may refer motorists to checkpoint secondary inspection areas upon a “minimal”
showing of suspicion™—in effect, for virtually any reason whatsoever—while other courts have held that
“reasonable suspicion” of criminal wrongdoing—still a very low standard—is required for non-
immigration-related checkpoint inquiries.™ Agents frequently overstep the limits of their authority,
undermining the Supreme Court’s prohibition on general crime control checkpoints, and federal courts
and agents alike have struggled to apply the Supreme Court’s vague prescription that Border Patrol
checkpoints stops consist only of “a brief question or two and possibly the production of a document
evidencing a right to be in the United States.” As a result, residents’ experiences at checkpoints bear little
resemblance to those envisioned by the Supreme Court almost 40 years ago, when the Border Patrol was
less than one tenth its current size. ™

For its part, the Border Patrol routinely rejects any geographic limitation on agents’ authority, stopping
motorists at checkpoints and in roving patrols sometimes hundreds of miles into the interior of the
country, approaching pedestrians on city streets and on public transportation, as well as on private
property both within and beyond the 25 mile limit.*" Furthermore, agents routinely ignore or
misunderstand the limits of their legal authority in the course of individual stops, resulting in rights
violations of innocent residents. These problems are clearly exacerbated by inadequate training. For
example, agents at Arizona checkpoints are given pocket-sized cards that provide minimal, misleading
guidance about their legal authority. Among other omissions, the cards do not specify that, by law,
questioning must be confined to a “limited inquiry into residence status” or that searches must be based
on probable cause. The Border Patrol itself acknowledges that, in order to achieve rapid growth in recent



years the agency watered down training and hiring standards.®" The DHS Office of Inspector General
recently concluded that Border Patrol agents do not understand the agency’s use-of-force policies,” and
the same problem clearly extends to interior enforcement as well.

Absence of Information

Congress and the American public currently know very little about the day-to-day interior enforcement
operations of the largest law enforcement agency in the country, and internal agency oversight is almost
nonexistent. " In 2009, the GAO was asked to study Border Patrol “checkpoint performance” and
“performance measures,” as well as the “impact of checkpoint operations on nearby communities.”"
The GAO found numerous problems, including “information gaps and reporting issues [that] have
hindered public accountability, and inconsistent data collection and entry [that] have hindered
management’s ability to monitor the need for program improvement.”" The GAO noted that Border
Patrol was not using performance measures to evaluate “the extent that checkpoint operations affect
quality of life in surrounding communities.”™ The GAO’s inquiry into community impact, however, was
itself fairly narrow: the GAO did not, for example, consider residents’ experiences at checkpoints, or raise
any civil rights or civil liberties concerns related to checkpoint operations. The GAO’s review of Border
Patrol’s use of service canines did not consider the ways in which the agency addresses or fails to address
false alerts. The report concluded that residents who responded to GAQO’s request for input “generally
supported” local checkpoint operations, though some expressed concern regarding property damage
caused by individuals circumventing the checkpoints.™*

By contrast, the ACLU receives frequent checkpoint-related complaints and one Arizona community is
now petitioning for the removal of one of three local checkpoints, citing ongoing rights violations and
harassment by agents, as well as harm to property values, tourism, and quality of life resulting from
checkpoint operations (a University of Arizona study revealed that local property values are negatively
impacted by the I-19 checkpoint, as the GAO’s review merely implied).* Border Patrol has attempted to
thwart local residents’ efforts to peacefully observe and monitor checkpoint interactions. ™"

The GAO’s report was issued five years ago—the last time the federal government independently
reviewed any aspect of Border Patrol interior operations. That report, and a 2005 *** GAO report also
concentrating on “checkpoint performance” constitute the only federal review of CBP second and third
tier enforcement operations over the past decade, a period in which the Border Patrol has nearly doubled
in size. The Border Patrol generally does not document its encounters—including unlawful searches and
seizures—with residents not resulting in arrest, and even basic information, such as the current number
and location of Border Patrol checkpoints is not publicly available. " The ACLU has submitted
additional FOIA requests to DHS to obtain additional data from Border Patrol interior enforcement
operations (though we anticipate litigation will be required to obtain stop data and other key information).
What is already clear, however, is that Border Patrol interior enforcement operations regularly result in
civil rights violations of innocent residents.
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